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Jerrold N. Arnowitz (specially recognized) and John L

Hause (specially recognized), for petitioner.!?

D. Sean McMahon, for respondent.

! At calendar call, M. Arnowitz and M. Hause advised the
Court that they had just been retained by petitioner. The Court
asked if they were admtted to practice before the Court. M.
Arnowitz and M. Hause advised the Court that although they were
admtted to practice in Massachusetts, they were in the process
of being admtted to the Court. Between calendar call and the
trial, both M. Arnowitz and M. Hause were admtted to practice
before the Court. At trial, M. Hause appeared on behal f of
petitioner.

Subsequent to the trial, petitioner filed two notions to
extend time to file his opening brief. 1In the notions, he stated
that he could no longer afford M. Arnowitz and M. Hause and
they no | onger represented him It is unclear, however, whether
M. Arnowtz and M. Hause represented petitioner during the
briefing period as M. Arnowitz and M. Hause have not filed a
nmotion to withdraw as counsel and no briefs were filed by
petitioner.



MVEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned a $7,411 defici ency
in and a $1, 457 penalty pursuant to section 66622 on petitioner’s
2000 Federal income tax. After concessions,?® the issues for
decision are: (1) Wether during 2000 petitioner received
$29,490.83 in income from Dynamex Operations East, |nc.
(Dynanex); and (2) whether petitioner is liable for the section
6662 penalty for 2000.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The oral stipulation of facts and the referenced exhibits are
i ncorporated herein by this reference. At the tine he filed the
petition, petitioner resided in Claycono, Mssouri.

During 2000, petitioner worked for Professional Express,
Inc. (PEI), and Dynanmex. During 2000, petitioner received wage

i ncone of $1,414.56 from PElI, and he received i ncone of

2 Unless otherwise indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.

3 Petitioner conceded that during 2000 he received
$1,414.56 in wage incone from Professional Express, Inc. At
trial, petitioner failed to address respondent’s self-enpl oynment
tax determnation wth respect to inconme from Dynanex, other than
to di spute receiving the anount subject to self-enploynent tax.
Petitioner failed to file any briefs. Accordingly, the
application of self-enploynent tax is conputational.
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$29, 490. 83 from Dynanmex in exchange for services he perfornmed for
Dynanmex as an i ndependent contractor.

Petitioner tinely filed his Federal incone tax return for
2000 (2000 return). Petitioner’s 2000 return contained all zeros
except for $125 listed as Federal incone tax wthheld, total
paynments, anount overpaid, and anount he wanted refunded.
Attached to his 2000 return was (1) a Form W2, Wage and Tax
Statement, fromPEl listing $1,414.56 in wages, (2) a Form 1099-
M SC, M scel | aneous | ncone, from Dynamex listing $29,490.83 in
nonenpl oyee conpensation (Form 1099), and (3) a 2-page docunent
containing frivol ous and groundl ess argunents regardi ng why he
was not subject to tax.

On or about June 4, 2001, in response to a letter from
respondent regarding his 2000 tax year, petitioner nmailed
respondent a 6-page letter containing frivolous and groundl ess
argunents regardi ng why he was not subject to tax.

Respondent issued petitioner a notice of deficiency
determning a $7,411 deficiency and a $1, 457 section 6662 penalty
for 2000. The deficiency and penalty were based on the anounts
PEI and Dynanex paid to petitioner in 2000 and correspondi ng
adj ustnments for self-enpl oynent tax.

Petitioner filed a petition and an anmended petition
contesting respondent’s determ nation. Petitioner designated

Bost on, Massachusetts, as the place of trial.
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Respondent nmade several attenpts to contact petitioner in
advance of trial, including sending a Branerton letter, in order
to stipulate facts and docunents for trial. |In response to
respondent’s Branerton letter, petitioner advised respondent that
he woul d not be available to neet until the day of cal endar call.
Petitioner |ater advised respondent that he would be in Boston on
the Friday before calendar call to neet wth respondent and
di scuss the stipulation of facts. Petitioner did not show up for
this nmeeting.

Petitioner first contacted M. Arnowitz and M. Hause the
Thursday before cal endar call, and he retained themto represent
hi mthe next day (the Friday before cal endar call).

OPI NI ON

The Defi ci ency

A. Burden of Proof

As a general rule, the taxpayer bears the burden of proving
the Comm ssioner’s deficiency determ nations incorrect. Rule

142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933). Section

7491(a), however, provides that if a taxpayer introduces credible
evi dence and neets certain other prerequisites, the Comm ssioner
shal | bear the burden of proof with respect to factual issues
relating to the liability of the taxpayer for a tax inposed under

subtitle A or B of the Code.
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At cal endar call, petitioner for the first tinme disputed
receiving the incone from Dynanmex or attaching the Form 1099 to
his 2000 return. At trial, petitioner did not present evidence
with respect to any factual issue relevant to ascertaining his
l[iability for income tax for 2000.#% Petitioner nerely objected
to docunents respondent wi shed to submt, and we received, as
evidence. As petitioner presented no credible evidence, he bears
t he burden of proof.?®

B. &G oss | ncone

Petitioner conceded receiving wage inconme fromPEl. The
i ssue i s whether petitioner received gross incone from Dynanex.
Section 61 defines gross incone as all inconme from whatever
source derived. G oss incone includes conpensation for services.
Sec. 61(a)(1).
Respondent subm tted petitioner’s 2000 return, which
i ncl uded the Form 1099 that was attached to the 2000 return
(listing $29,490.83 in incone paid to petitioner from Dynanex),

and busi ness records of Dynanmex establishing the paynments Dynanex

4 Petitioner was not present at the calendar call or trial.
The four oral stipulations of fact M. Hause agreed to at trial
were: (1) Petitioner’s Social Security nunber and petitioner was
a citizen of the United States; (2) petitioner’s residence at the
time he filed the petition; (3) petitioner timely filed his 2000
return; and (4) during 2000 petitioner received $1,414.56 in wage
i nconme from PEI.

5> W note, however, that our resolution of this issue does
not depend on which party bears the burden of proof.
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made to petitioner in 2000. The docunentary evi dence establishes
t hat Dynamex paid petitioner $29,490.83 in nonenpl oyee
conpensation in 2000. Petitioner’s claimthat he did not receive
this inconme is without merit. Accordingly, we sustain
respondent’ s deficiency determ nation.

1. Secti on 6662 Penalty

Pursuant to section 6662(a), a taxpayer may be liable for a
penalty of 20 percent on the portion of an underpaynent of tax
due to negligence or disregard of rules or regulations or a
substantial understatenent of incone tax. Sec. 6662(b). An
“understatenent” is the difference between the anobunt of tax
required to be shown on the return and the anount of tax actually
shown on the return. Sec. 6662(d)(2)(A). A “substanti al
understatenent” exists if the understatenent exceeds the greater
of (1) 10 percent of the tax required to be shown on the return
for a taxable year or (2) $5,000. See sec. 6662(d)(1).

Section 7491(c) provides that the Comm ssioner shall bear
the burden of production with respect to the liability of any
i ndi vidual for penalties. The Conm ssioner, however, does not
have the obligation to introduce evidence regardi ng reasonabl e

cause or substantial authority. Higbee v. Conmm ssioner, 116 T.C.

438, 446 (2001). The evidence establishes that petitioner’s

understatenent for 2000 exceeds the greater of 10 percent of the
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tax required to be shown on the 2000 return or $5, 000.
Accordi ngly, respondent has net his burden of production.
Petitioner did not present any evi dence indicating
reasonabl e cause or substantial authority. Secs. 6662, 6664.
Accordi ngly, we sustain respondent’s penalty determ nation.

[11. Section 6673 Penalty

Section 6673(a)(1l) authorizes this Court to require a
taxpayer to pay to the United States a penalty not to exceed
$25,000 if the taxpayer took frivolous positions in the
proceedings or instituted the proceedings primarily for del ay.

It is clear to the Court that petitioner has instituted and
mai ntai ned this proceeding primarily for delay. The Court
grant ed several requests to extend the tinme for petitioner to
performcertain actions including the tine to file an amended
petition and two notions to extend tinme to file opening brief.
Not abl 'y, petitioner never filed any briefs.

Additionally, petitioner refused to neet with respondent in
advance of trial to prepare his case for trial. He designated
Bost on, Massachusetts, as the place of trial even though he |ived
in Mssouri, and he did not appear at trial. He presented a new
theory of the case at calendar call (petitioner denied receiving
nmoney from Dynanmex or attaching a Form 1099 to his 2000 return),
and nmade respondent obtain new evidence on the eve of trial to

rebut the new theory. W believe this new theory was contrived
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by petitioner to delay trial by attenpting to make it difficult
for respondent to be ready to proceed.

Accordingly, we shall inpose a penalty of $5,000 pursuant to
section 6673.

To reflect the foregoing,

Deci sion will be entered

for respondent.




